INFORMATION 
For the Earl of Buchan, 
Apainſt 

$ir John Cochran. 


HE cafe of the Earl of Buchan: Suſpenſion hath been fo fully de- 
bated in your Lordſhips preſence, and doth in effe&t turn upon ſo 
few and ſo plain points, that the Earls Lawyers are tender to give 
your Lordſhips any new trouble in this matter. | 

It is nottour, and Sir Fohn himſelf cannot deny it, that Sir obs 
being at Leyden upon occaſions of his own, in the year 1695. with- 
out the leaſt ſuggeſtion or inſinuation from the Earl of Buchas,, orany of his Friends 
or Relations, he invites him by moſt kind and and prefling Letters to come wp to - 

London and to look after a Marriage,and getting others of my Lord Buchens Friends 

to joyn with him, my Lord Buchan was prevailed with,not from the leaſt viewof 

any ſervices that he. expected from Sir Fohn Cochran, but principally by what was 
repreſented by others, and that he perceived Sir Jobns kindneſs, and good wiſhes 

did go along with it.. | | | 

The Earl being thus invited and encouraged by. Sir John, undertakes that expen« 
ſive journey, and for a time had Sir Fobns countenance, but no otherwayes then 
he had the countenance and kindneſs of his other Friends, and to whom indeed 

Sir Jobs in this matter was only ſubſervient, but Sir Job» being detained at Londen 

by his own affairs, much longer than he expected, and having inſinuat upon my 

Lord Buchan to an intire confidence, he importuned his Lordſhip to ſtay beyond 

his purpoſe, and then pretending to make his good wiſhes more effeQual, he tells 

the Earl that Money and credit were needfull, and thereby elicits from him the 
firſt Bond of one thouſand pounds ferling, and for the more full diſcovery of this 
practice. and deſigne, your Lordſhips have ſeen how he alfo procured from him 
aſecondBond of a thouſandGuineas,ſo that theEarl doth poſitively inform that in this 
whole matter he never ſuſpe&ed any deſigne in Sir Jo management, fave that 
| he did all in proſecution of his firſt kindneſs, and ſo long as they were in. theſe 
terms he not only did bear Sir Johns expences in any little trouble he gave him, ' 
but advanced him alſo Money when ever he demanded it, and how ſoon Sir Foks 
ccaſed to live with him in the terms of Friendſhip, for what reaſons Sir Feb» knows 
beſt ; But this is certain, that after that Sir Job» became a plain obſtructer and 
oppoſer of any Match the” Earl intended without him, and as to the happy Mar= 
riage that the Earl at length obtained. Ir is well known, that Sir foby was his 
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declared enemy, and that the Ladies neareſt Relations having diſcovered a little of 

his practices, did condemn them with the greateſt indignation” © 
This being the true account of matters betwixt the Earl and Sir Fobn, and of 
what gave occafion to the contraverſie now betwixt-them, theſe things are moſt 
| | certain 
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final 'Sentence ; that it was but a continuation of the- Injunction, that Sir Fohn was 


3. ) 
certain; 1, That Sir Joby was the firſt ind moſt preſfling inviter of the Earl to g0 
for London. 2+ That when he came there he had no extraordinary ſervice for Sir 
Fobn, but common Friend(bip which was as Friendly entertained. 3. Thar the Earl 


not only ſaved Sir Fob *expences inhis affairs x1 tre*contd vayes did <ad- 
vance him Money freely and friehnaly as he demanded fr. yn PirarSir Fobn'traving 


eſtabliſhed his confidence with the Earl, did elicit Bonds from him at his pleaſure. 
5. That no kindneſs or ſervice that ever he pretended for the Earl, did prove ef- 
feftyal ; And 6. That jn reality, and to the obſervation of Ul thae knew how 
the Earl and Sir Z»bz lived at. London, Sir Joby was never put tory extraordinary 
expence upon the Earls account, whereby your Lordſhips may plainly perceive how 
favourable the Earls part is in all this bulineſs : 

But to the Cauſe-ic elf, your Lord(bips afrer much debait, did by two ſeveral 
Interloquitors fiad the Court of Chancery in £ngi/and, a competent Court, and Ju- 
dicatory to the Earl and Sir Joh» in the action there moved by the Earl againſt him, 
and this was in effe& undenyable, for ſeing that matters of Fat berwixt them 
had fallen out in England, that the Bond was granted-there, that they were both 
reſiding there, that. Sir Job» appeared upon Citation, and never offered to decline, 
that he gave in his defences by way of ſworn declaration afrer the form of the 
Court, and laſtly, that thereupon he received. an injunction fromthat Court,there 
can be nothing more manifeſt, then that he fully owned and eſtabliſhed the Ju- 
riſdiction of the Court, and that lis was conteftata_ there betwixt the parties, and 


- that thereby there was a jus queſitum by a judicial Contra to the Earl of 8wchay, 
- that muſt be perpetually binding upon Sir Joh», according to the Laws and rules of 


that court. | 


Ir is true it was alledged, that the Bond was granted in the {cotch form, with 


a confent to regiſtration here, bur it is as true, that that eonſent was no wiſe ex- 


| cluſive of the Earts Purſuing Sir Job», in the Chancery ot England, for eliciting ſuch 
a Bond and hisunyuſt 


L 


Cauſes that were quite out of doors. 

After your Lord(bips had found the Juriſdiftion competent, yet you thought fit 
by your laſt Interloquitor to find the decree reviewable, againſt which the Earl did 
not dire&ly Re-claim, but doth only plead an explication,according to the common 


Dretenſions to it; The Bond having been granted as is ſaid, for 


' Rules of Juſtice and Law of Nations, that the Decree given in the Chancery of 


England betwixt parties that had owned and-eftabliſhed the.Juriſdiction in manner 
foreſaid, might be no otherwiſe, and by no other Law teviewable here, nor it 


would be in England. >. | 
.-* Your Lordlbips. know perfectly, that the res judicata elſs where are perpetually 
. ſuſtained here according to the Laws and rules where they are pronounced, when 
the Court is competent and the authority: thereof acknowledged by both parties, 
'" andit is evident, by both the debait and Minuts, that Str Jobns Procurators could 
" not deny, bur that res judicate in France or Holland oughtiro bind here, and there- 
'Y worleeed cos pleading was upon pretendell ſpecialicies, tho in effet there benone 
 1n this.cale. 5 


* ” 


| And your Lordſhips have ſo conſtantly obſerved the authority of Res Fudicata 4- 


* broad, whien orderly proceeded according to the Laws of- the place,. chat you 
' have even given Commiilions to know de fatto, what was-:the Law and: Cuſtom of 
'" theſe places where Parties diff. red anent 1t ; nor did your-Lordſhips judge ireither 


beiow you, or without your line to inforni your ſelf of this rmatrer, -as in any other 
point of Fact, it being certain, that in cafes of this kind; the queſtion neither is, 


. nor ean he what will be judged juſt or urjjuſt here-- according to our Laws'and 
* Cuftoms, but what was de fatto jadged here, where 'the Parties had Submitted, 
' andthe Court was competent according to the Laws and; Cuſtom of thae--place, 


which is all that the Earl of- Buchan contends for. Fen 
The ſpecialities alledged by Sir Johns Procurators were; that the Detree was no 
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finale judicium,bur doth moſt exprelly after ſworn Defences and the Examination of 


as wick 23 P- 
abſent at the pronouncing, And laſtly, that Sir Fobs according to the Earls con- 
ſent to the Regiſtration, had Charged here, and the Earl Suſpended, and your 


Lerdſhips repellet] the reaſon of;lje, pribdens : and that-a t of Suſpenſion was 
þrohouriced here, Th CARL ppeared peg] Wh " RS 3" 26 iy 


_ To all which 'it- was, . ang moſt directly and.clearly Anſwered, And.r; That 
*- was a final Seritehde, appeats by the Decreet it-felf, Shichis not only'ſaid to be 


other Witneſſes, proceed to reduce and reſcind the Bond, and that for a clear -Be- 
cauſe, Vizs That there was no valuable Cauſe: for it, and ordains the Bend to be 
cancelled, and the Injuntion of not Execution to be perpetual, which in our 
Terms,is exactly to reduce parte comparente,and to ſuſpend the Letters ſ1mpliciter. 2. Sir 
Fobn was not abſent in all the Proceſs as is manifeſt by his Compearing, and glving 
in his ſworn Declaration ; hut: the only, abſence. marked is,, -that_ he-,had nor 
Compeared upon the partigular Citation given him according. to.the fo:m of that 
Court, ad audiendam ſententiam, which ſignifies nothing.. 3- As tothe Earls:conſent 
to the Regiſtration, and what followed upon it in Scotland, there could be nothing 
more plainly redargued, for it being undenyable,. that a perſon conſenting to a 
Juriſdiction, and entring into a judicial Contra by LitiſconteFation, binds himſelf - 
fo, both to that Court and co the other Partie, that he can thereafter innovar no- 
thing to fruſtrate Sentence ; it follows by plain demonſtration, that. all that. Sir 
Fobn did in Scotland, after he had given in his ſworn Declaration, and received 
the Courts Injunftion, was unlawful and reprobat, and never be objected againſt 
the Decree of Chancery, to which he ſo clearly ſubmitted. 
It was faid, that the Bond was firſt Regiſtrat in Scot/and, but that is falſe, as ap- 
ears by the Bates ; It was alſo faid, That the Earl ſuſpended here, But u. His 
Tuſpending was neceſfiarie Defence, 2: His reaſon of Suſpenſion was the very lis 
pendens, bur it was. 3+» Alledged, that the 7s pendens was repelled, and if the 
litis pendentia was over-ruled or rejeted, neither the competency of the Jurildici- 
on nor the Decree of the Court cou!d ſignifie any thing 3 but it was as plainly An- 
ſwered, that lis pendens was at firit rejeted, becauſe not ſufficiently inſtructed, and 
ſpecially becauſe the Judgment and Decree was not then produced. Op 
But, -2» Since the-Suſpenſion is yet open, and no Decreet of Suſpenſion. Extracted 
it is evident, that the Earls reaſon of l:s pendens, as well as all hisother reaſons, muſt 
yet be held to be undiſcuſled: | | 
Bur, 3. Before any Decreet of Suſpenſion Extracted before your Lordſhips, the 
Earl produces the foreſaid final Decree moſt lawfully recovered, as ſaid is, * 
There were many other By alledgeances made for the Charger, - ſuch as, That 
' your Lordſhips Decreet of Regiſtration firſt pronounced in Scotland, ſhould over- 
rule the Earls poſterior Decreet in Ergland, to ftop his Procedure there : - but to 
this it was fully Anſwered, that the Decreet of Regiſtration, and all that followed 
upon it, was an unlawful Innovation, againſt the rule of common Juſtice upon the 
* Chargers part, and therefore not to be regarded. - 
2, It was alledged, that in Fng/:n4 our Decreets are not reſpeted, but that was 
denyed; and it is moſt certain, that tho ſometimes they have doubted the verity of 
'-our Decreets, becauſe not atteſted by Seals in their manner,until they were bettec 
Informed, yet they never refuſed their Authority. 
But the Sum of all is, That the Earl only contends, that his Decreet of the Chan- 
cery may have that Authority here, that is eſtabliſhed by the Law of Nations, and 
- that if your Lordſhips ſtill find it Reviewable, you may declare ic to be Reviewable, 
only according to the.Laws and Cuſtoms of the Court where it was pronounced, 
which being moſt juſt and equitable, it is hoped your Lord(hips will alſo remember 
that this caſe. is ſo favourable upon the Earl of Buchans part, that if it were need- 


Full as is not, Rapienda eſſet occaſeo. 


In Reſpe&? whereof &Cc. 
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(4) RSIEL i 
Note of ſome Deciſions and Cuſtoms 
to whichthe preceeding Informati- 
on does relate 


T appearsby the Informetion, thata Sentence pronounced abroad is in the 
| ſame or Stronger caſe with a Writ granted there, forthe Reaſons beforead- 
duced. But a French Bond was ſuſtained tho' it wanted Writers name 
and Witnefſes ; and albeit the Subſcription was denyed. The ſame in an A(- 
ſignation made in Gerwany. And a Defence competent in England, was ſul- - 
tained againſt a Write which was to receive Execution in Scotland 1 1 of De- 
cembey 1627. Falconer contra the Heir of Beatie, 27. of July 1633 Gordoncon- ' 
tra Morlie, 15. of Febrnary 1630: Hopkirk contra Jaffrey. Oct 
But farder, the Lords have ſuſtained an confirmation -of an Executor made 
in Ergland, tho there was no ſpecial Inventar given up, nor any particular, 
mention of the Debt acclaimed in the Deftunts Teſtament : Albeit ſuch a 

| confirmation be null by the Law of Scotland, The Executor always provin 
that to be the form of Exgland, Feb. 16. 1627. Lawſon contra Kell, which 
15 the more conſiderable in the preſent caſe, that Confirmation or Publication 
of a Teſtament, is a Judicial AF; and yer ſuch ane judicial ACt as is exped 
without the Conſent or ſpecial Citation of other Parties having Intereſt : Not- 
withſtanding whereof the Lords ſuſtained the Law of the Place tobe its Rule 
as to its Subfiitence. 

* But yet further : Theres a Tra&t of Deciſions ſuſtaining the Defence of 
Of res judicata in Ireland, even where the'Writes were alledged to be forged in 
Scotland, without any reply upon the Judgements not being valuable here, 

| or being re-viewable according to the Laws of this Kingdom, 6th. Feb. 1672 
Sir Robert Murray contra Murray of Brughtoun 26. of June 1673. inter eoſdem 
Where it is obſervable, that ifany ſuch reply had been imaginable, it had not 

| been forgote by ſuch Lawyers as were then on the Stage. So in the caſe be- 

- twixt Sir Alexander Hope and Sir William Binning anent the Succeſſion of 


Collonel Gordon, the Defence of res J#dicate was ſuſtained, a day afligned, 
and and ane Act extracted tor proving thereof. y | 

' This1s no more then what is the univerſal Praftice of Europe, even when 

* a Superior Judge cognoſces upon the Sentence of an Iferior Bench. So in 
France where the preſidial Sentences comes vpto the Parliament of Paris,they 
are determined according to the Laws of the Province where they were pro- 

. nounced. even tho one or both of the Litigants were Pariſrarns. The ſupream 
Court of Hol/ard make their revieus conform to the Statutes of rhe particu- 
lar Tovvns, vvhence the queſtioned Sentence had its riſe. It 15 the ſame thing 
in the Imperial Chamber of Spire : And the Court of Melchiz deviats not 
frem the ſame Rules of common Senſe : As no doubt an inferior Sentence 
conform to the Udal-Right would be ſuſtained with us. Much more when 


the 
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the Judicatories are Co-ordiviat ih otherwiſe, it would-not be a review, in 


the ſecond inſtance, of res Judicata, but without anyreſped thereunto,a cog- 
nition aS1t were in the fir/t. | 


There can remain no difficulty in the Lords getting nottice of the Engl:/h. 
Law and forms relativeto this caſefor. | 

7. Ics preſumed for the Decree, it being of a Soveraign Court, that it isir 
reviſable by any Judicaturbut theParliament iu Erglaxd : Becauſe by the 
nature of the thing ( & q#0d ineſſe debet in eſſe preſumit#r ) the Chancellout - 
15 fuyFus and cannot revile his own Decree: upon Iniquity, nor conſe quently 
can our Lords of Seffion do it cum par in parem non habet imperium, unleſs in 
ſo faras Sir John Cochran ( againſt whom the Preſuraption ſtands) ſhall offer 
to provethat is reviſeable and ought to be CorreQted in England; which will 
be ealilycleared by ane AQ, Commiſſion and Report. 


2. This is no ways forraign roour conſtitution : but on the contrary,thete 
15a Tract of Cuſtom of Ifiuing Qutof fuch Commiſſions. So in the former caſes 
_ of the Bond made in France, the Afſignation made in Germany, and the De 
fence that wasalledged tobe competentin Eng/erd. To which ſhal be only 
 addedtwo others, viz. Febreary 17. 1627. Lawſon contra Kello, and Jan- 
wary 16. 1676. Cunninghame contra Brown : in the firſt whereof Commiſſi- 
on was granted for proving the cuſtom of Ergland anetit the formalities of a 
judicial a&, the Confirmation of a Teſtament;and in the ſecond, Commiſſion 
was granced to the Judges of the Common Pleas to declare what was their 
Lawn the caſeof an extrajudicial Writ, For as my Lord Stair lib.1. Tit. 1. N: 
16. obſerves the Law of England, aud otherForreign Nations being matter 
of fat tous, is probable by the declaration of the Judges of theplace. 
There isa rule L. 30. fe de judiciis ubi acceptumeſt ſemel judicium ibi, & 
| finem acciperedebet. hs a | | 
Yet if Sir John had charged the Earl in Scotland, and the Earl had repeated 
2 ReduQtion upon reaſons which require Terms, and a Courſe of Probation, 
fuch as Circamvention,&c.Thongh this would have been relevant,yet it would 
not have been found Competent by way of Suſpenſion or Exception, as it isex- 
preſly pled for Sir Fob» in the Minuts, 20 of Jaz. 1697. And therefore the 
Letters would have been found orderly proceeded, reſerving ReduQtion as 
accords. For _- Bonds having paratam executionem are not to be 
ſtopped by any other reafons of ReduCtion, repeated incidenter, then thoſe 
| that are inſtantly verified;or are not «ltioris indaginis, others being prefumed 
| .animo protelandi. But if beforeExtraQting this Decreet of Sufipenſion it did 
| happerithat the Earls ReduCtion came up the length of obtaining a Decreet 
| therein : on a ſecond calling or a Bill, rhe Decreet of Suſpenſion would be 
ſtopped, and the Decreer of ReduQtion received, thongh lis pendens was 
re lled. 
fo in our Law, if two Citizens living for theSammer time in their Country + 
Houſes, Titivs ſhould purſne Mevirs before the Sheriff, for annulling a Bar- 
| gainof Moveables ; and to prevent the effe& of this Proceſs Mevins ſhould pur- 
| fue T3tins before the Baillies of his own Town for implement. The Sheriffs 
Decreet isnot only firſt purſued for, but alſo firſt Extrafted : and Meviyſes 
Proceſs was a fraudulent Anticipation, which being a wrong had in Law no 
Warrand; and conſequently there is no doubt which of theſe Co-ordinat 


De- 
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Hectdets world bEprifetredby the Lords : and two Co-ordiat | 
urider the ſame Pririce, though in different Kihgdoms, are awed the retondle 
in the paralel State. - 4 $63 | 
As the Chancelaty is a Contt of Tirlement, having tuleant prettique like 
the Pretorian Power; So conditions ſine canfa,ot carſu data tanſu now ſernte, 
are wellknowh even iti outLaw:TheLords do regular Bonds bearing borrow- 
&d Money ( when they areproven tiot to be truly ſich ) aceotuling ro their 
Cauſe;Particularly in tht Yeat 168 ColoticlPawrick Hay Having granted 
a Bond of 8co 1:b. Stert. to the Earl of Kelly, Lord Sinclere, and Sir Fawey 
Terner, and they puriuing the Collonels Daughters theteupoty:t was anſwered, 
th:t the Bond was granted forexpetted Servicesat Court in recovery oſagreat 
Sum of Mony from the Senat of Hamburg, which were never perfealy done, To 
which 't being replyed,and Sir James having Deponed upon tranry particular 
inſtances, as allo that he & the other two had ſtayed a conſiderable time at 
London only for attendance of that affair : The Lords notwithſtanding thereof 
would not fuſtain the Bond in its extent,but in reſpeCt the ſartie Money was 
thereafter aFsal/y recovered,and the Chargers Soliciting mighthave promoved 
it ) modified the 800 1b. Sterl. & Annualrents to fimple 3600. Merks Scope 
ane Charge of which Decreet is preſently depending before the Lords. Bur 
Sir John 1s not inthe cafeeven of a Modification, . fince he has not only rece- 


ived 505. lib. Ster. already, but likeyviſe he vvasrathet ane Obſtruttion 
then a Promoter ofthe Earls Match. | 


Jadlcatories 
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